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I.  Introduction: 

In  response  to  an  order  by  the  Commissioner  of  Insurance  ("Commissioner"),  the 
Workers'  Compensation  Rating  and  Inspection  Bureau  of  Massachusetts  ("WCRB") 
submitted  a  filing  pertaining  to  workers'  compensation  insurance  rates  with  the  Division 
of  Insurance  ("Division")  on  August  14,  1997.  This  filing  contained  a  request  for  an 
average  statewide  decrease  of  1 1.1  percent  in  workers'  compensation  insurance 
premiums,  to  be  effective  January  1,  1998  ("WCRB  filing").  The  WCRB  is  a  rating 
organization  licensed  pursuant  to  General  Laws  chapter  152,  §  52C.  Its  membership 
consists  of  approximately  one  hundred  private  insurance  companies  which  provide 
workers'  compensation  insurance  in  Massachusetts.  The  last  decision  on  general  rates  for 
workers'  compensation  insurance  was  effective  May  1,  1996  and  approved  a  stipulated 
statewide  average  rate  decrease  of  12.2  percent. 

Pursuant  to  General  Laws  chapter  152,  §  53  A,  the  Commissioner  is  required  to 
conduct  a  hearing  to  determine  whether  the  classifications  and  rates  proposed  are  "not 
excessive,  inadequate,  unfairly  discriminatory  to  the  risks  to  which  they  respectively 

apply  and  that  they  fall  within  a  range  of  reasonableness."  By  notice  issued  August  21, 

1997,  hearing  on  this  rate  filing  was  set  for  September  17,  1997. 

A  public  hearing  was  held  at  the  offices  of  the  Division  of  Insurance  on 

September  17,  1997  to  afford  interested  persons  an  opportunity  to  be  heard  on  the 

WCRB's  rate  filing  and  to  present  testimony  on  workers'  compensation  insurance  rates. 

The  State  Rating  Bureau  ("SRB")  was  represented  by  Stephen  D'Amato,  Esq.  and  John 

Lawlor,  Esq.  The  WCRB  was  represented  by  Scott  P.  Lewis,  Esq.  of  Palmer  and  Dodge. 

Commissioner  Campbell  of  the  Department  of  Industrial  Accidents,  Matthew  Chafe, 


Executive  Director  of  the  Massachusetts  Workers'  Compensation  Advisory  Council,  John 
Gould  as  President  of  Associated  Industries  of  Massachusetts,  John  Hislop  of  the 
Massachusetts  Academy  of  Trial  Attorneys,  Daniel  Cook  of  American  Risk  Management 
and  Carolyn  Boviard  of  the  National  Federation  of  Independent  Business  made 
statements  at  the  public  comment  hearing. 

A  prehearing  conference  took  place  on  November  13,  1997  before  Presiding 
Officer  Michael  T.  Caljouw,  Esq.,  primarily  for  the  purpose  of  scheduling  future 
proceedings.  Pursuant  to  the  schedule  adopted  at  this  conference,  cross-examination  of 
the  WCRB's  witnesses  began  on  November  24,  1997  when  Roy  Stewart  was  cross- 
examined.  Howard  Mahler  of  the  WCRB  was  cross-examined  on  November  25,  1997. 

The  SRB  made  its  advisory  filing  on  December  5,  1997.  Cross-examination  of 
the  SRB  witnesses  began  on  December  15,  1997  when  Dr.  Walter  Horn  was  cross- 
examined.  The  SRB's  witness,  Allan  Schwartz,  was  cross-examined  on  December  16, 
1997.  The  parties  declined  the  opportunity  to  make  any  rebuttal  filings. 

A  status  conference  was  held  on  January  5,  1998  which  resolved  various 
evidentiary  issues.  Pursuant  to  an  amendment  to  the  previously  adopted  schedule,  the 
Final  Briefs  of  both  parties  were  to  be  due  on  January  26,  1998.  After  favorable 
consideration  of  both  parties'  request  for  an  extension  of  the  filing  deadline,  the  Final 
Briefs  of  the  parties  were  actually  filed  on  February  2,  1998. 
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II.  Standard  of  Review 

Massachusetts  law  provides  that  insurance  companies  offering  workers' 
compensation  insurance  "shall  file  with  the  commissioner  of  insurance,  or,  if  it  is  a  member 
of  or  subscriber  to  a  rating  organization  . . . ,  authorize  such  rating  organization  to  file  with 
the  commissioner  on  its  behalf,  its  classification  of  risks  and  premiums  relating  thereto  and 
subsequent  proposed  classifications  of  premiums."  G.L.  c.  152,  §  53A(1).  "No  proposed 
classifications  or  premiums  shall  take  effect  until  approved  by  the  commissioner  of 
insurance  as  not  excessive,  inadequate,  or  unfairly  discriminatory  for  the  risks  to  which  they 
respectively  apply,  and  as  within  a  range  of  reasonableness."  G.L.  c.  152,  §  53A(7).  In  the 
event  that  the  Commissioner  disapproves  the  rates  proposed  and  concludes  that  any 
premiums  currently  in  effect  are  excessive,  the  statute  plainly  states  that  the  commissioner 
"shall  order  a  specific  decrease  irrespective  or  [sic]  whether  any  insurance  company  or 
rating  organization  has  filed  for  a  decrease  in  any  premium  rate."  Id  at  §  53  A(8). 

The  WCRB  bears  the  "burden  of  furnishing  evidence  to  enable  the  Commissioner  to 
establish  a  range  of  reasonableness."  Workers'  Compensation  Rating  and  Inspection 
Bureau  v.  Commissioner  of  Insurance.  391  Mass.  238,  245  (1984)  f  quoting  Liberty  Mutual 
Insurance  Co.  v.  Commissioner  of  Insurance.  366  Mass.  38.  42  (1974)Y  See  also  Blue 
Cross  and  Blue  Shield  of  Massachusetts  v.  Commissioner  of  Insurance.  420  Mass.  707, 
709-10  (1995).  "If  the  insurers  fail  to  submit  evidence  sufficient  to  allow  the 
[Commissioner  reasonably  to  conclude,  based  on  the  evidence,  that  proposed  rates  will  not 
be  'inadequate,  excessive  or  unfairly  discriminatory,'  [she]  may  disapprove  them."  See 
Workers'  Compensation  Rating  &  Inspection  Bureau  v.  Commissioner  of  Insurance.  391 


Mass.  at  245. 

It  is  well-settled  that  the  Commissioner  or  the  Presiding  Officer  has  the  authority  to 
analyze  each  element  of  the  rate  filing  and  each  method  set  forth  in  the  rate  filing  and  may 
reject  the  proposed  rates  if  any  element  or  method  fails  to  meet  the  statutory  standard.  See 
Workers'  Compensation  Rating  &  Inspection  Bureau  v.  Commissioner  of  Insurance.  391 
Mass.  at  264.     Accordingly,  the  Commissioner  or  Presiding  Officer  may  reject  certain 
"elements  of  a  filing"  if  they  may  lead  to  "rates  falling  within  a  range  of  excess,  no  matter 
how  small."  Id. 

The  statute  does  not  require  the  commissioner  to  approve  elements  of  filings  which 
would  lead  to  rates  falling  within  a  range  of  excess,  no  matter  how  small.  The 
Commissioner's  decision  disapproving  rates  needs  only  to  be  reasonably  supported  by  the 
evidence  that  the  proposed  filing  will  fail  to  produce  rates  which  are  not  excessive,  or  will 
result  in  inadequate  or  unfairly  discriminatory  rates.  IcL  See  also  Blue  Cross  of 
Massachusetts  v.  Commissioner  of  Insurance.  397  Mass.  1 17,  1 19  (1986). 

Moreover,  the  statutory  grant  is  clear  that  "after  the  conclusion  of  a  hearing  on 
classification  and  premiums  ...  [if]  the  commissioner  of  insurance  determines  that  any 
already  effective  premium  is  excessive,  he  shall  order  a  specific  decrease  in  that 
premium  ..."  See  G.L.  c.  152,  section  53A(8).  Thus,  the  statute  clearly  evisions  a 
process  whereby  a  hearing  on  rates  is  completed,  the  filing  is  approved  or  disapproved 
according  to  the  statutory  standard  and,  if  existing  premiums  are  deemed  excessive,  an 
order  may  issue  setting  the  specific  rate  decrease.  See  G.L.  c.  152,  section  53  A. 


In  fact,  the  Final  Briefs  of  both  parties  cite  to  this  1984  case  as  seminal  in  construing  the  current  statute 
which  was  revised  since  the  date  of  the  court's  decision. 


III.  Discussion 

A.  Net  Annual  Trend 

Workers'  compensation  insurance  rates  are  a  function  of  many  elements.  One 
important  element  is  the  so-called  "net  annual  trend"  -  a  concept  that  represents  the 
relationship  of  the  trend  in  premiums  to  the  trend  in  losses.  Although  premiums  and  losses 
are  trended  separately,  it  is  the  relationship  of  the  overall  premium  trend  to  the  overall  loss 
trend  that  is  important  for  ratemaking  purposes.  The  WCRB  has  recommended  a  net  annual 
trend  of  3.8  %.  The  SRB  has  recommended  a  net  annual  trend  of -3.4  %. 

Recent  historical  experience  in  the  workers'  compensation  insurance  market  has 
shown  a  negative  net  annual  trend.  The  net  annual  trends  observed  for  Massachusetts 
workers'  compensation  insurance  for  the  policy  years  1990-91,  1991-92,  1992-93  and 
1993-94  have  been  -13.6  %,  -17.6  %,  -9.7  %  and  -1 1.8  %  respectively.2  However,  the 
WCRB  projects  upward,  effectively  projecting  a  trend  reversal  of  17.0  %.    I  find  the 
WCRB's  recommendations  on  net  annual  trend  unreasonable  and  unsupported  on  this 
matter. 

It  is  common  practice  for  actuaries  to  project  future  values  by  trending  forward  from 
appropriately  adjusted  historical  experience.  See  Actuarial  Standard  of  Practice  No.  13.  In 
fact,  the  Commissioner  has  authorized  this  general  approach  for  workers'  compensation 


These  figures  are  based  on  the  "filed  impact"  of  Chapter  398  by  the  WCRB.  The  corresponding  values 
under  the  "alternate  impact"  of  Chapter  398  are  likewise  negative:  -6.4  %,  -8.8  %,  -9.7  %  and  -1 1 .8  % 
respectively. 

The  average  annual  trend  for  these  past  five  years  was  -13.2  %.  The  WCRB  is  projecting  a  positive  net 
annual  trend  of  3.8  %. 

The  last  several  years  have  seen  a  downward  movement  in  net  trend.  This  pattern  has  continued  even 
through  1993-1994,  which  may  not  even  be  impacted,  to  any  significant  degree,  by  the  one-time  effects  of 
Chapter  398.  See,  e.g..  Mahler  Transcript  at  108-09.  See  also  infra  (discussing  Chapter  398  effects). 


insurance  ratesetting  in  the  last  fully  adjudicated  workers'  compensation  insurance  rate 
decision.  "Trend  refers  to  the  projection  of  losses  and  premiums  from  recent  policy  and 
calendar  year  levels  to  the  levels  expected  to  prevail  during  the  period  for  which  rates  are 
being  set."  See  1987  Rate  Decision  at  41-56.5  Additionally,  the  WCRB  has  used  this 
approach  in  making  its  own  recommendations  with  respect  to  workers'  compensation 
insurance  rates  in  past  filings. 

The  SRB  has  plausibly  asserted  that  recent  historical  experience  is  likely  to  reflect 
conditions  that  will  be  in  effect  during  the  rate  level  period.  The  actuarial  witness  for  the 
WCRB  acknowledged  that,  as  a  general  matter,  sufficiently  old  data  would  not  support 
projections  of  future  results:  "You  wouldn't  normally  assume  that  anything  that  happened 
back  then  would  have  much  relevance  to  what  would  happen  now,"  See  Mahler 
Transcript  at  84-85.  The  SRB  has  also  provided  policy-year  data  for  a  five-to-eight  year 
period.  See  Ex.  10  at  4,  16.  This  period  is  consistent  with  that  identified  by  the  WCRB 

* 

actuarial  witness.  See  Mahler  Transcript  at  40-41  (describing  "recent"  experience).  The 
SRB's  analysis  of  this  data  produced  generally  negative  net  trend  figures.  See  Ex.  10  at  4, 
16.    This  analysis,  as  an  independent  basis,  demonstrates  the  unreasonableness  of  the 
WCRB  position  advocating  a  large  trend  reversal. 

As  further  evidence  contrary  to  large  trend  reversals,  the  SRB  actuarial 
witness  identified  a  recent  analysis  of  countrywide  data  by  the  National  Council  on 


It  should  be  noied  that  in  the  1987  proceeding,  the  last  fully  adjudicated  workers'  compensation  case,  the 
WCRB  accentuated  recent  historical  data  points.  See  1987  Rate  Decision  at  43-44. 

This  decision  rests  on  the  independent  grounds  stated  herein  apart  from  any  consideration  of  the  so- 
called  "new  data"  consisting  of  policy  year  1995  and  accident  year  1996  data.  See  generally  Schwartz 
Transcript  at  113,  124-128  (presenting  "new  data"). 


Compensation  Insurance  (NCCI).  See  kL  at  4.  The  indicated  nationwide  annual 
trend  was  -1 .2%  based  on  data  for  the  period  from  1987  through  1994.  IcL  While 
this  analysis  may  not  be  as  helpful  as  an  analysis  solely  of  Massachusetts-based 
trend,  it  is  useful  to  undercut  plausibly  the  large  trend  reversal  proposed  by  the 
WCRB. 

The  WCRB's  model  uses  employment  level  as  the  sole  indicator  of  future 

n 

workers'  compensation  loss  ratios.  See  Ex.  10  at  7.    The  SRB  has  stated  that 
numerous  social  and  economic  factors  may  affect  the  ratio  of  workers' 
compensation  losses  to  premium  -  including,  but  not  limited  to,  cost  containment 
activities  by  insurers  ,  workplace  safety,  general  price  inflation  and  the 
administration  of  the  benefit  system.  On  the  developed  record,  the  WCRB  has  not 
demonstrated  sufficient  reasons  for  the  use  of  employment  (lagged  or  non-lagged) 
as  the  sole  basis  for  a  predictive  model.  See  Ex.  10  at  8-9.  This  is  made  even 
more  clear  when  it  is  noted  that  both  parties  have  acknowledged  that  the  specific 
relationship  between  economic  cycles  and  workers'  compensation  losses  remains 
complex  and  subject  to  varying  opinions.  See  generally  Mahler  Transcript  at  121- 
1 22;  Schwartz  Transcript  at  144-145.  See  also  generally  Blue  Cross  of 
Massachusetts  v.  Commissioner  of  Insurance.  420  Mass.  707,  713-14  (1995) 
(mere  speculation  concerning  matter  of  fact  cannot  form  adequate  foundation  for 


The  WCRB's  method  does  not  use,  in  fact,  employment  level  at  the  time  of  relevant  loss  experience,  but 
rather  employment  levels  approximately  one  and  one-half  years  earlier.  See  id. 

The  WCRB's  950-page  filing  on  cost  containment  made  pursuant  to  G.L.  c.  152,  section  53A(13)  has 
never  been  credibly  rebutted  by  the  SRB  in  the  present  proceeding.  Accordingly,  this  decision  contains  no 
specific  rate  adjustment  made  on  these  grounds. 
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Commissioner's  decision);  Massachusetts  Automobile  Rating  &  Accident 
Prevention  Bureau  v.  Commissioner  of  Insurance.  389  Mass.  824,  845  (1983) 
(accord).  The  WCRB  has  failed  to  establish  that  the  precise  model  proposed  is 
grounded  on  a  sufficient  or  reasonable  causal  relationship  between  employment 
and  trends  in  workers'  compensation  loss  ratios.  See  Ex.  10  at  9  (Schwartz). 

As  an  example,  the  eleven-year  period  from  1967  to  1977  under  the  WCRB's 
model  yields  an  R-squared  value  of  0.7%.  See  Ex.  10  at  7.  Such  predictive  results  over  a 

q 

long  time  period  indicates  that  the  model  lacks  sufficiently  reasonable  safeguards. 
Under  a  shorter,  more  recent  time  period  (1990  to  1994),  indemnity  loss  ratios  decreased 
during  the  period  from  1990  to  1994  by  -47.6%  or  -33.6%  depending  on  the  assumptions 
chosen  for  Chapter  398.  By  contrast,  the  WCRB's  model  predicted  changes  of  only 


The  SRB's  actuarial  witness  explained: 


"the  meaning  of  the  R-squared  has  to  be  interpreted  in  the  context  of 

the  two  models,  one  being  a  time  regression  model  and  the  other  being  the  WCRB's  econometric 
model.  And  we've  already  said  —  or  the  SRB  has  said  and  I've  said  that  the  trend  for 
Massachusetts  workers'  comp.  has  varied  over  time  and  hasn't  been  a  consistent  trend  over  the 
entire  approximately  28-year  period  that's  available.  So  if  you  try  and  fit  a  linear  regression  or  an 
exponential  regression  to  different  periods  of  time  when  there's  been  a  change  in  the  underlying 
trend,  you  are  going  to  get  a  low  R-squared.  And  all  that  means  in  the  context  of  a  time  trend 
model  is  that  there's  been  a  shift  in  the  trend  from  one  period  to  another.  In  the  context  of  the 
WCRB's  econometric  model,  that  is  based  on  the  assumption  that  over  the  entire  28-year  period, 
there  is  one  value  that  explains  everything,  all  the  variation  in  the  loss  ratios,  and  that  value  is  the 
lagged  employment  level.  And  there  my  understanding  of  the  WCRB's  model  is  they  are  saying 
that's  an  appropriate  model  across  the  entire  time  period.  So,  therefore,  if  there  are  time  periods 
when  that  model  doesn't  apply,  it  is  showing  that  there  are  periods  of  time  when  employment,  be  it 
lagged  or  not,  doesn't  reflect  changes  in  the  loss  ratio  generally." 

See  Schwartz  Transcript  at  139-40.  The  WCRB  may  not  now  plausibly  argue  that  they  received 
insufficient  data  from  the  SRB  concerning  this  issue  since  the  WCRB  never  moved  for  such  data  -  formally 
or  informally.  Indeed,  the  WCRB  asked  for,  and  received  on  the  witness  stand  from  the  SRB  actuarial 
witness,  R-squared  results  for  two  regressions  that  were  not  even  a  part  of  the  SRB's  filing.  See  id.  at  43- 
5 1 .  The  WCRB  did  not  similarly  request  results  for  the  actual  SRB  regressions,  nor  did  it  submit  a  motion 
at  the  time  of  the  SRB's  filing  to  complain  that  the  filing  was  incomplete  because  it  did  not  include  such 
results. 
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-17.4%  and  -18.0%  respectively.  See  id  at  8  &  n.12.  Moreover,  the  WCRB's  model 
predicted  an  increase  in  the  indemnity  loss  ratio  of  3.6%  in  1994,  while  the  actual  change 
in  loss  ratio  was  a  decrease  of  -1 1.9%.  In  fact,  the  WCRB's  own  witness,  Mr.  Mahler, 
conceded  that  the  model  did  a  "bad  job"  of  estimating  the  1994  data  point.  See  Mahler 
Transcript  at  101-102. 

The  WCRB  analyzed  trends  over  the  period  from  1978  to  1985.  See,  e.g..  Ex.  3  at 
429.  The  WCRB's  insufficient  analysis  of  certain  years  available  for  such  analysis  since 
1985  for  workers'  compensation  insurance  experience  in  projecting  future  trends    is  yet 
another  independent  rationale  for  disapproving  the  net  annual  trend  proposed  by  the 
WCRB  as  unreasonable. 

Any  relevant  analysis  of  historic  experience  should  include  appropriate 
adjustments  for  the  effects  of  the  Massachusetts  reform  law  enacted  in  1991,  known  as 
Chapter  398.  The  SRB  has  recommended  a  series  of  such  adjustments  based  on  a  range 
of  estimates  for  the  effects  of  Chapter  398.  See  Ex.  10  at  4.  This  range  —  from  -20%  to 
-33.5%)  -  employs  the  same  two  "filed"  and  "alternative"  values  as  those  selected  by  the 
WCRB  in  performing  sensitivity  analyses  on  the  WCRB's  econometric  model  and  in 
applying  the  NCCI  method  used  in  past  Commissioners'  Decisions.  See,  e.g..  Ex.  3 


WCRB  claims,  in  a  general  fashion,  to  consider  recent  experience  in  making  its  trend  recommendations. 
See  Mahler  Transcript  at  52.  However,  the  WCRB's  claims  on  this  point  —  including  but  not  limited  to  the 
"calibration"  of  the  econometric  model  and  general  considerations  that  loss  ratios  used  to  be  higher  than 
they  are  now  -  are  not  sufficiently  close  to  the  consideration  of  recent  trend  experience  found  within  the 
SRB's  proposal,  the  Commissioner's  earlier  Decision  method,  the  WCRB's  past  practice,  and  the  NCCI 
Method. 

This  decision  takes  no  position  on  the  validity  of  using  a  so-called  "econometric"  model  in  future 
filings.  The  decision  merely  finds  that  the  present  record  demonstrates  the  unreasonableness  of  using  the 
positive  net  annual  trend  filed  by  the  WCRB  in  this  proceeding. 


at  526-538;  507-508. 

The  WCRB  never  rebutted  evidence  that  a  figure  within  the  negative  20-to-33.5 
range  —  a  -28%  estimate  provided  by  the  SRB  in  an  earlier  proceeding  —  was  a 
reasonable  estimate  of  the  law's  effects.  The  SRB's  actuarial  expert  further  testified  that 
the  most  negative  of  these  figures  ~  -33.5%  —  represented  a  reasonable  bound  on  the 
weight  of  the  effects  of  Chapter  398.  See  Ex.  10  at  4  n. 3.  The  record  supports  this 
position,  especially  since  the  only  specific  testimony  on  the  use  of  estimates  significantly 
more  negative  than  -33.5%  stated  that  such  an  estimate  would,  in  fact,  represent  an 
unreasonable  accounting  for  the  effects  of  the  reform  law.  See  Schwartz  Transcript  at 
131. 12 

In  practice,  the  SRB  has  also  been  sufficiently  cautious  in  its  computation  of  data 
on  this  issue.  The  SRB  specifically  computed  regressions  over  a  series  of  5-to-8  year 
time  periods  and  a  range  of  effects  for  Chapter  398  and  selected  a  net  annual  trend  value 
that  was  actually  one-tenth  higher  (less  negative)  than  the  highest  value  generated  by  the 
series  of  regressions.  See  Ex.  10  at  4-5. 

The  effects  of  law  changes  have  been  accounted  for  in  Massachusetts  through  the 
approach  recommended  by  the  SRB  —  appropriate  adjustment  to  recent  historical 
experience.  In  several  filings  —  indeed,  in  this  year's  filing  as  well  -  the  WCRB  included 
adjustments  for  Chapter  572  of  the  Acts  of  1985,  using  prospectively  estimated  law 


12 

The  WCRB  witness  was  asked  specifically  about  the  -40%  indemnity  component  of  the  WCRB's 
-33.5%  alternative  law  effect.  See,  e.g..  Ex.  3,  at  538;  Ex.  10  at  4.  The  WCRB  expert's  answer  indicated 
some  confusion  on  this  issue  -  he  did  not  know  whether  a  higher  or  lower  number  was  indicated,  and  that 
he  was  not  saying  whether  he  thought  this  number  was  unreasonable. 

See  Mahler  Transcript  at  104-105. 
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change  factors  that  had  been  adopted  by  the  Commissioner.  See,  e.g..  Mahler  Transcript 
at  44-45.  This  approach  appears  similar  to  the  SRB's  approach  in  this  proceeding  with 
respect  to  Chapter  398.  The  filed  law  change  effects  for  Chapter  398  discussed  in  this 
proceeding  —  -20%  and  -28%  —  were  prospective  estimates  submitted  by  the  WCRB  and 
the  SRB,  respectively,  during  the  hearing  on  workers'  compensation  insurance  rates  for 
the  period  beginning  July  1,  1992.  While  no  decision  issued  with  respect  to  a  particular 
factor  since  the  parties  settled  that  particular  case,  it  is  reasonable  that  the  range  filed  by 
the  two  parties  provides  some  guidance  for  this  proceeding. 

The  record  further  indicates  that  Connecticut,  Florida  and  Maine  have  all 
accounted  for  "law  changes"  through  adjusted  analysis  of  recent  historical  experience, 
rather  than  by  overlooking  insurance  data  during  that  time  period,  as  the  WCRB  has 
proposed  in  this  proceeding.  See  Ex.  10  at  7.  For  example,  law  changes  in  the  1990's 
that  significantly  reduced  benefits  in  these  states  were  accounted  for  through  adjustments 
to  the  trend  calculations  that  were  based  on  recent  historical  experience.  See  id.     In  fact, 
the  WCRB  has  acknowledged  that  the  one-time  effects  of  Chapter  398  were  substantially 
dissipated  by  the  time  of  the  annual  change  from  1993  to  1994.  See  Mahler  Transcript 
at  107-109.  Assuming  this  timetable  arguendo,  there  would  be  little,  if  any,  remaining 
effect  of  Chapter  398  by  the  time  of  the  1993-to-1994  policy-year  change  according  to 
the  WCRB's  own  expert  witness.  Yet  net  trend  for  those  years  was  still  very  strongly 
negative  ---11 .8%.  See  Ex.  10  at  6.  This  data  clearly  demonstrates  the  unlikelihood  of  a 
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13 

large  trend  reversal  independent  of  the  one-time  effects  of  Chapter  398. 

The  WCRB  filing  has  vaguely  posited  a  "concern[]"  about  additional  claims 
becoming  classified  as  "permanent  and  total"  as  claimants'  benefits  are  exhausted  but  has 
never  presented  any  data  or  other  information  about  this  "concern."  See  Ex.  3,  at  429;  icL 
at  1 8.  Since  there  has  been  no  evidentiary  record  whatsoever  produced  as  to  this  alleged 
effect,  the  WCRB  has  not  met  its  burden  of  introducing  the  issue  properly  into  the 
proceeding  and  has  clearly  failed  to  present  sufficient  support  for  any  change  in 
ratesetting  techniques  to  address  this  issue  within  the  1998  workers'  compensation 
insurance  ratesetting  process. 

During  the  last  fully  litigated  proceeding  in  workers'  compensation  insurance,  the 
Commissioner  ordered  that  the  WCRB  provide  a  trend  analysis  based  on  the  "NCCI 
Method."  See  1987  Rate  Decision  at  56-57;  see  also  Ex.  3  at  504-523.  The  Presiding 
Officer  in  that  case,  with  whom  the  Commissioner  concurred,  concluded  that  "a  trend 
calculation  using  this  method  .  . .  will  prove  a  useful  check  on  the  results  of  the  other 
method  or  methods  proposed."  See  1987  Rate  Decision  at  57.  The  WCRB  specifically 
included  a  trend  calculation  using  the  NCCI  Method  within  their  filing.  See  Ex.  3  at  504- 
523.  These  calculations,  relying  on  the  NCCI  method,  indicate  a  combined  net  trend  in 


13 

Indeed,  I  find  that  the  full  record  supplies  sufficient  support  that  the  trend  chosen  in  this  decision  takes 
into  account  a  range  of  reasonable  values  for  Chapter  398.  See  Ex.  10  at  4-5.  As  noted,  the  SRB  has 
presented  only  one  acceptable  analysis  based  on  a  range  of  reasonable  values  for  Chapter  398. 

14 

With  respect  to  medical  trending,  the  WCRB  has  employed  econometric  modeling  to  derive  an  estimate 
for  claim  frequency  (based  on  lost-time  claims)  but  "has  yet  to  develop"  a  specific  econometric  model  for 
trending  medical  losses.  See  Ex.  3,  at  430.  This  failure  provides  further  evidence  that  the  large  trend 
reversal  proposed  by  the  WCRB  in  this  filing  is  unreasonable. 
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the  range  from  -3.2%  to  -6%  for  this  year.  See  Ex.  3  at  507. 15  These  figures  further 
demonstrate  the  unreasonable  nature  of  the  WCRB's  trend  recommendation  of +3.8  %  in 
this  proceeding. 

The  WCRJB  has  suggested  that  the  NCCI  method  is  "sensitive"  to  the  law-effect 
values  used  for  Chapter  398.  See,  e.g..  Ex.  3,  at  504.  As  delineated  previously,  the  full 
record  of  this  proceeding  clearly  indicates  that  the  SRB  has  developed  one  reasonable 
upper  bound  to  the  indicated  net  trend,  through  application  of  a  range  of  values  for 
Chapter  398  —  including  the  "reasonable  maximum"  impact  of -33.5%  —  even  if  one 
assumes  that  the  precise  effects  of  Chapter  398  are  uncertain.  The  WCRJB  has  offered  no 
credible  evidence  refuting  this  position.  Thus,  the  "useful  check"  of  the  NCCI  Method 
makes  it  clear  that  the  WCRB's  proposed  net  trend  of +3.8%  is  excessive. 

Countrywide  trend  indications  from  the  NCCI  also  independently  support  the 
view  that  the  net  annual  trend  proposed  by  the  WCRB  is  excessive.  The  NCCI,  using 
countrywide  insurance  data  for  policy  years  1987  through  1994,  has  computed  an 
indicated  annual  trend  figure  of -1.2%.  See  Ex.  10  at  4.  In  addition,  it  should  be  noted  . 
that  in  past  years,  when  positive  countrywide  trends  were  evident,  the  WCRB  relied  on 
such  evidence.  See  Mahler  Transcript  at  65;  Ex.  5,  pp.  17-18  ;  Ex.  6,  p.  17.  Under  these 
circumstances  and  noting  that  the  NCCI  proves  to  be  a  useful  check,  the  NCCI 
countrywide  data  is  another  indication  that  the  WCRB  proposed  trend  is  unreasonable 


3  This  range  of  values  is  derived  from  the  WCRB's  selected  law  effect  (Chapter  398)  values  of -20% 
(filed  effect)  and  -33.5%  ("alternative"  effect)  and  are  the  same  values  used  by  the  WCRB  in  calibrating 
their  econometric  model  and  by  the  SRB  in  providing  a  range  of  law  effects  in  connection  with  its 
regression  analysis. 
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and  excessive. 

On  January  5,  1998,  official  notice  was  taken  of  an  Ernst  &  Young  report 
("report")  submitted  by  the  Massachusetts  Workers'  Compensation  Advisory  Council. 
The  "primary  purpose"  of  the  report  was  to  "describe  changes  between  the  current  and 
prior  [WCRB]  filings."  See  Ernst  &  Young  Summary  at  6.  Notice  was  taken  with  the 
express  reservation  that  the  parties  could  "raise  the  sufficiency  of  the  evidence  or  the 
weight  of  the  evidence  on  brief."  See  Transcript  7:  Closure  of  Evidence  at  26-27.  Aside 
from  addressing  this  issue  in  the  Final  Briefs,  the  parties  have  lodged  no  further 
objections  about  the  issue  of  the  report.  Since  the  report  is  generally  conclusory,  lacks 
significant  evidentiary  support  and  was  issued  prior  to  the  benefit  of  any  oral  testimony 
being  elicited  in  this  matter,  I  find  that  this  report  offers  little,  if  any,  credible  support  for 
the  WCRB's  proposal  on  trend. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53 A,  the  full  record 
of  this  proceeding  indicates  that  the  filing  of  the  WCRB  with  regard  to  net  annual  trend, 
+3.8  %,  is  unreasonable,  excessive  and  not  supported  by  the  full  record.  Accordingly,  I 
find  that  net  annual  trend  shall  be  set  at  -.1  %  as  a  reasonable  and  adequate  figure  from 
which  to  set  the  overall  rate  decrease  set  forth  herein.  This  figure  shall  be  applied  in 
accordance  with  and  consistent  with  the  reasoning  and  analysis  presented  within  this 
decision. 
B.  Loss  Development  Method: 

The  WCRB  has  presented  its  proposal  for  a  rate  decrease  using  a  Loss 
Development  Method  employing  an  average  of  "paid"  and  "paid  plus  case"  reported  loss 
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experience  to  arrive  at  the  proposed  loss  development  factors.  See  Ex.  3  at  8-9.  The 
WCRB  has  argued  that  this  composite  method  was  used  to  arrive  at  a  more  accurate 
estimate  of  ultimate  losses  than  what  would  have  been  generated  under  the  last-approved 
method.  See  Ex.  3  at  8-9.  The  SRB  has  essentially  taken  issue  with  only  one  aspect  of 
this  method:  the  so-called  adjustments  for  the  escalation  of  benefits  on  lost  wage 
(indemnity)  claims.  See  Schwartz  Transcript  at  72;  Ex.  10  at  12-13.  Since  the  SRB  has 
not  raised  any  meaningful  criticism  of  the  remainder  of  the  WCRB's  Loss  Development 
Method,  the  present  record  supports  approval  of  the  remaining  methods  employed 
therein. 

In  essence,  the  WCRB  has  used  two  different  adjustments  to  the  reported  loss 
development  experience:  an  adjustment  for  reporting  errors  and  an  adjustment  for 
differences  in  development  patterns.  The  WCRB  has  credibly  indicated  that  such 
adjustments  are  presently  necessary  and  have  been  carefully  crafted  in  their  calculation. 
See  Ex.  3  at  279-322  (detailed  analysis).  Without  sufficient  support  in  this  proceeding, 
the  SRB  has  tried  to  cast  doubt  on  the  need  for  these  adjustments.  See  Ex.  10  at  12-13. 
Absent  more  evidence  on  this  point,  the  SRB's  position  on  these  particular  subsets  of  the 
Loss  Development  Method  is  not  plausible.  Accordingly,  the  Loss  Development  Method 
presented  in  this  proceeding  is  approved  as  reasonable. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53  A,  the  full  record 
of  this  proceeding  indicates  that  the  Loss  Development  Method  employed  by  the  WCRB 


This  decision  rests  upon  the  full  record  of  the  current  proceeding.  As  such,  it  does  not  decide  the 
appropriateness  or  applicability  of  the  WCRB's  Loss  Development  Method  in  future  ratesetting 
proceedings. 
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in  this  proceeding  is  reasonable.  This  finding  shall  be  applied  in  accordance  with  and 
consistent  with  the  reasoning  and  analysis  presented  within  this  decision. 
C.  Expense  Constants: 

The  WCRB  has  filed  for  an  increase  of  the  expense  constants  paid  by  employers. 
See  Ex.  3  at  553.  These  expense  constants  have,  in  practice,  been  separated  into  two 
categories:  currently,  there  is  a  charge  of  $95  for  employers  with  premiums  under  $200 
and  a  charge  of  $190  for  employers  with  premiums  over  $200.  See  id.  The  purported 
rationale  for  the  existence  of  any  expense  constants  is  that  expenses  may  not  be 
"sufficient  to  cover  all  the  costs  of  issuing  a  policy  to  a  very  small  employer."  See  1987 
Decision  at  82.  The  WCRB  has  filed  for  an  increase  in  both  categories:  (1)  a  45  % 
increase  causing  the  premium  for  small  employers  to  rise  to  $135  (a  $40  increase  per 
premium);  and  (2)  a  42  %  increase  causing  the  premium  for  larger  employers  to  rise  to 
$275  (a  $85  increase  per  premium).  See  Ex.  3  at  553;  see  also  Mahler  Transcript  at  16. 

The  WCRB's  actuarial  expert  based  these  average  43  %  increases  on  his  belief 
that  "smaller  insureds  are  paying  relatively  less  than  they  need  to  and  the  larger  insureds 
are  paying  relatively  more  than  they  need  to  pay  for  their  own  losses."  See  id.  at  176. 
The  WCRB  has  further  suggested  that  the  operative  figures  must  be  trended  forward  not 
from  1996  —  the  last  time  workers'  compensation  rates  were  approved  by  the 
Commissioner  --  but  from  1991.  See  id.  at  176  -  180.  These  highly  significant  increases 
would  affect  "lots"  of  risks.  See  Mahler  Transcript  at  20. 

The  full  record  contains  several  independent  grounds  which  demonstrate  that  the 
expense  constants  are  unreasonable  and  excessive  as  proposed  in  the  WCRB's  filing.  As 
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the  WCRB's  own  witness  admitted,  the  NCCI  study  upon  which  the  WCRB  relied  in 
making  this  proposal  used  a  database  in  which  Massachusetts  data  composed  "a  relatively 
small  percent."  See  kL  at  18.  Additionally,  the  proposal  does  not  use  any  data  from 
some  of  the  largest  Massachusetts  workers'  compensation  carriers,  including  AIM 
Mutual,  Eastern  Casualty,  and  Atlantic  Charter.  Id.  at  18-19. 

This  decision  does  not  and  need  not  opine  on  whether  the  current  allowed  expense 
constants,  set  by  stipulation  of  the  parties  and  approved  by  the  Commissioner  in  1996, 
have  precedential  value.  Moreover,  the  record  is  inadequate  to  decide  whether,  as 
Associated  Industries  of  Massachusetts  previously  argued  in  the  1987  rate  proceeding, 
that  the  "expense  constant  must  take  as  its  base  for  trending  the  prior  approved  level." 
See  1987  Decision  at  83.  The  NCCI  expense  study  was  never  introduced  into  evidence 
by  the  WCRB  in  these  proceedings. 

Accordingly,  the  only  credible  source  of  guidance  on  this  matter  is  the  trend  in 
expense  costs  since  the  last  general  rate  revision.  The  WCRB's  own  actuarial  witness  has 
estimated  these  trends  at  "five  percent  a  year."  See  Mahler  Transcript  at  17.  In  light  of 
this  uncontroverted  5  %  trend,  the  WCRB  proposal  is  unreasonable,  excessive  and  not 
supported  by  the  full  record.  I  find  that  the  SRB's  proposal  —  to  increase  expense 
constants  by  approximately  5%  above  the  currently  approved  values  to  reflect  inflation 
since  the  last  general  rate  revision  -  is  both  reasonable  and  supported  by  the  full  record. 
See  Ex.  10  at  13.  In  addition,  this  percentage  increase  would  be  in  line  with  the 
Commissioner's  general  admonition  to  avoid  "abrupt"  changes  in  rates  and,  thus,  in  the 
corresponding  premiums  to  be  charged  employers.  See  1987  Decision  at  105. 
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Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53 A,  the  full  record 
of  this  proceeding  indicates  that  the  Expense  Constants  of  $190  and  $275  proposed  by  the 
WCRB  in  this  proceeding  are  unreasonable,  excessive  and  not  supported  by  the  record. 
Accordingly,  I  find  that  the  expense  constants  to  be  used  shall  be  the  following 
reasonable  and  adequate  figures:  the  expense  constants  for  risks  "developing  less  than 
$200  in  Standard  Premium"  shall  be  set  at  $100  and  the  expense  constants  for  risks 
"developing  at  least  $200  in  Standard  Premium"  shall  be  set  at  $200.  This  finding  shall 
be  applied  in  accordance  with  and  consistent  with  the  reasoning  and  analysis  presented 
within  this  decision. 
D.  Loss  Constants: 

According  to  the  WCRB,  the  purpose  of  the  loss  constant  component  of  the  rate  is 
to  bring  the  loss  ratios  for  risks  of  all  sizes  in  line  with  the  overall  loss  ratio.  See  Ex.  3 
at  1227-1229.  Currently,  no  loss  constant  exists  for  employers  of  any  size  in 
manufacturing  classes;  there  is  a  loss  constant  of  $50  for  employers  under  $500  in 
premium  in  construction  classes;  and  there  is  a  loss  constant  of  $20  for  employers  under 
$500  in  premium  in  other  classes.  See  id.  The  WCRB  proposes  increasing  the  loss 
constant  to  $150  for  risks  of  all  sizes  in  any  class.  See  id. 

Reasonable  calculations  from  the  record  indicate  that  approval  of  the  WCRB's 
proposal  would  result  in  a  200  %  increase  in  the  loss  constant  paid  by  those  employers  in 
manufacturing  classes  now  subject  to  a  loss  constant  charge  and  a  650  %  increase  in  this 
charge  for  those  employers  in  office,  clerical  and  miscellaneous  classes  now  subject  to  a 
loss  constant.  See  Mahler  Transcript  at  4-5.  The  SRB's  expert  witness  credibly  noted 
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that  the  overall  premium  impact  of  such  increases  on  some  employers  would  be  easily 
over  50%.  Ex.  10  at  13  (Schwartz). 

The  record  contains  insufficient  evidence  from  which  to  base  these  significant 
increases.  The  WCRB  has  failed  to  provide  a  loss  development  factor  analysis  by  size  of 
risk  which  would  be  extremely  helpful  to  the  calculation  of  loss  constants.  See  Ex.  10, 
at  14;  see  also  Mahler  Transcript  at  9,  141.  Second,  the  WCRB  has  not  considered  the 
effects  of  changes  in  classification  pricing  levels  over  time.  See  Ex  10  at  14.  While 
classification  relativities  have  apparently  changed  since  1992-93,  the  NCCI  study  which 
provides  the  main  source  for  the  WCRB  data  does  not  reflect  these  changes.  In  fact,  the 
WCRB'  Final  Brief  itself  states,  "Perhaps  more  recent  data,  when  it  becomes  available, 
will  indicate  a  somewhat  higher  or  lower  loss  constant."  On  this  insufficient  record, 
therefore,  any  change  in  the  current  loss  constants  would  be  unreasonable. 

Moreover,  the  record  contains  some  suggestion  that  small  insureds  may  receive 
comparatively  less  control  services  from  their  insurers.  See  Mahler  Transcript  at  15; 
Stewart  Transcript  at  97-103.  In  the  absence  of  affirmative  evidence  that  loss  control 
efforts  are  effectively  directed  at  smaller  insureds,  it  is  simply  unfair  to  penalize  these 
smaller  employers.  This  is  particularly  true  in  light  of  the  general  concept  of  loss 
constants  being  discarded  in  most  United  States  jurisdictions  some  time  ago.  See  Horn 
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Transcript  at  113. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53  A,  the  full  record 


The  1987  Decision's  caution  that  "changes  in  rate  structure  should  not  be  abrupt"  may  understandably 
apply  to  this  issue  which  has  the  potential  of  instantly  increasing  small  employers'  premiums  significantly. 
The  WCRB  itself  has  urged  caution  so  as  to  avoid  market  disruption  in  the  context  of  the  effects  of  the 
proposed  Pool  surcharge.  See  Ex.  3  at  3  1 . 
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of  this  proceeding  indicates  that  the  Loss  Constants  proposed  by  the  WCRB  in  this 

proceeding  are  unreasonable,  excessive  and  not  supported  by  the  record.  Accordingly,  I 

find  that  the  currently  existing  loss  constants  shall  remain  in  place  in  the  manner 

presently  applied  as  reasonable  and  adequate  figures.  This  finding  shall  be  applied  in 

accordance  with  and  consistent  with  the  reasoning  and  analysis  presented  within  this 

decision. 

E.  Classification  Rating: 

Classification  rating  is  the  process  of  determining  the  rates  for  individual  rating 
classifications  after  the  statewide  average  rates  have  been  determined.  No  party  has 
lodged  a  complaint  against  the  general  concept  of  classification  ratings.  However,  the 
WCRB  is  proposing  that  the  overall  rate  change  be  distributed  to  the  individual 
classifications  in  widely  varying  amounts.  In  particular,  the  WCRB  is  proposing  that  the 
average  rates  for  classification  codes  1430,  3385,  3826,  and  9178  all  increase  by  at  least 
1 8.9  %  instead  of  the  average  filed  decrease  of -1 1 . 1  %.      See  Ex.  3  at  1 166-75.  The 
record  contains,  however,  insufficient  evidentiary  support  for  any  such  differences  in  the 
application  of  new  changes  to  the  currently  existing  classification  ratings.     See  Ex.  3 
at  1014. 

In  fact,  the  WCRB  has  stated  that  "[it  has]  not  updated  the  Classification  Section 
in  the  usual  manner."  Ex.  3  at  1014.  It  does  not,  therefore,  seem  reasonable  that  the 


The  18.9%  figure,  for  example,  may  be  calculated  from  a  present  average  rate  of  $20.52  and  a  proposed 
average  rate  of  $24.39  for  code  1430:  $24.39  /  $20.52  -1  =  18.9%.  See  Ex.  3,  at  1 166. 

"[D]ue  to  a  complete  rewrite  of  the  Bureau's  computer  system  for  handing  Unit  Statistical  Plan  Data, 
no  new  Massachusetts  USP  data  is  available  beyond  that  used  in  the  filing  for  7/1/96  rates."  Ex.  3,  at  1014. 
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WCRB  recommend  new  variances  to  the  currently  specific  class  ratings  within  industry 
group  without  sufficient  data.  Accordingly,  any  changes  made  because  of  a  statewide 
decrease  pursuant  to  this  Decision  shall  be  applied  uniformly  to  and  in  accordance  with 
the  already  existing  classification  ratings.  The  full  record  of  this  proceeding  is  simply  too 
insubstantial  for  any  alternative  approach.      Pursuant  to  Massachusetts  General  Laws 
chapter  152,  section  53  A,  the  full  record  of  this  proceeding  indicates  that  the 
Classification  Ratings  proposed  by  the  WCRB  in  this  proceeding  are  unreasonable, 
excessive  and  not  supported  by  the  record.  Accordingly,  I  find  that  the  currently  existing 
Classification  Ratings  shall  remain  in  place  and  any  change  made  pursuant  to  a  statewide 
decrease  shall  be  made  uniformly  to  and  in  accordance  with  each  of  these  classification 
ratings  as  they  presently  exist.  This  finding  shall  be  applied  in  accordance  with  and 
consistent  with  the  reasoning  and  analysis  presented  within  this  decision. 
F.  Classification  Grouping: 

The  WCRB  has  also  proposed  to  regroup  certain  classifications.  See  Ex.  3  at 
1015-1028.  Some  "codes"  would  move  from  being  independently  rated  to  being  grouped 
with  other  "codes"  with  a  single  rate  and  other  "codes"  would  move  from  being  grouped 
to  being  independently  rated.  See  id.  Leaving  aside  whether  there  may  be  valid 
rationales  for  the  proposed  changes  to  the  present  groupings,  the  WCRB  simply  has  not 
provided  sufficient  evidentiary  support  for  the  proposal. 

Such  regroupings  may  indeed  be  deemed  appropriate  in  future  years  but  only  after 
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This  Decision  takes  no  opinion  on  the  future  validity  of  the  proposed  changes  to  classification  ratings. 
It  merely  states  that  should  a  party  file  for  such  changes  to  classification  ratings  in  future  years,  such  filings 
shall  contain  more  substantial  data  prior  to  acceptance  of  any  such  ratings. 
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the  WCRB  has  submitted  adequate  support  for  the  changes.  See  Workers'  Compensation 
Rating  &  Inspection  Bureau  v.  Commissioner  of  Insurance.  391  Mass.  238,  245  (1984) 
(burden  on  insurers  to  present  evidence  on  reasonableness);  see  also  generally  Actuarial 
Standard  of  Practice  No.  9  (documentation  needed  to  clearly  indicate  sources  of  data, 
material  assumptions  and  methods  sufficient  for  another  actuary  practicing  in  same  field 
to  evaluate  work).  Under  these  circumstances,  the  classification  regroupings  proposed  by 
the  WCRB  are  unreasonable  and  not  supported  by  the  record. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53A,  the  full  record 
of  this  proceeding  indicates  that  the  Classification  Regroupings  proposed  by  the  WCRB 
in  this  proceeding  are  unreasonable,  excessive  and  not  supported  by  the  record. 
Accordingly,  I  find  that  the  currently  existing  Classification  Regroupings  shall  remain  in 
place.  This  finding  shall  be  applied  in  accordance  with  and  consistent  with  the  reasoning 
and  analysis  presented  within  this  decision. 

G.  Construction  Credit  Offset: 

The  Construction  Credit  Program  provides  premium  credits  to  certain 
construction  class  employers.  See  Ex.  3  at  1225-26.  The  program  is  revenue-neutral 
with  an  appropriate  offset  made  for  credits  allowed  under  the  Program.  See  id.  The 
program  has  been  in  existence  since  1991  and  the  present  offset  is  1.9  %.  See  id.  In  the 
present  proceeding,  the  WCRB  has  filed  for  a  recommended  offset  of  3  %  for 
construction  classes  eligible  for  the  program. 

The  WCRB's  actuarial  witness  provided  credible  testimony  supporting  why  the 
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average  credit  in  the  program  will  have  increased  accordingly  from  1992  to  policy  year 
1998.  See,  e.g..  Mahler  Transcript  at  184-185.  The  WCRB  plausibly  explained  that  there 
"is  expected  to  be  some  increase  from  the  level  of  credits  at  first  report  due  to  delays  in 
reporting."  Ex.  3  at  1225.  The  WCRB  also  noted  that  "the  fixed  schedule"  and  wage 
inflation  would  likely  attract  more  employers  to  the  numbers  who  qualify  for  credits  (or 
higher  credits)  than  in  the  past.  See  id.  The  WCRB's  expert  witness  convincingly 
expressed  why  any  offset  factor  should  account  for  the  effects  of  "bracket  creep"  -  in  the 
present  case,  it  seems  reasonable  that  increasing  wages  will  make  more  employers 
eligible  for  credits  (or  in  some  cases  higher  credits).    Moreover,  the  WCRB  specifically 
produced,  upon  request,  sufficient  evidence  supporting  this  3  %  offset  when  they  offered 
a  report  showing  such  credits  dramatically  increasing  through  1 995  (and  preliminarily 
through  1996).  See  Ex.  25.  In  fact,  estimated  quarterly  credits  have  grown  from 
$2,652,050  to  $4,602,207  since  1991.  See  Ex.  25;  Schwartz  Transcript  at  79. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53 A,  the  full  record 
of  this  proceeding  demonstrates  that  the  WCRB's  requested  offset  of  3  %  is  reasonable 
and  not  excessive.  This  finding  shall  be  applied  in  accordance  with  and  consistent  with 
the  reasoning  and  analysis  presented  within  this  decision. 
H.  Recoupment  of  Insolvency  Fund  Assessments: 

The  WCRB's  filing  proposed  an  adjustment  to  manual  rates  to  recoup 
assessments  made  by  the  Massachusetts  Insurers  Insolvency  Fund.  See  Ex.  3  at  1233. 
See  also  G.L.  c.  175D,  section  13  (rates  and  premiums  sufficient  to  recoup  amounts  paid 
to  Fund).  The  WCRB  initially  made  a  recoupment  filing  for  an  upward  two-tenths  of  a 
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point  loading  on  January  22,  1997  for  the  Fund's  assessments.  On  November  14,  1997, 
the  WCRB  made  another  recoupment  filing  and  proposed  a  downward  adjustment  of  one- 
tenth  of  a  percent  in  the  loading  for  such  assessments.  Official  notice  was  taken  as  to 
both  filings  in  this  matter  on  January  5,  1998. 

The  SRB  has  not  introduced  plausible  evidence  which  calls  into  question  the 
WCRB's  position  on  either  filing.  Accordingly,  the  record  indicates  that  the  filings,  taken 
together  with  a  "truing  up"  loading,  are  reasonable,  not  excessive  and  not  inadequate. 
Therefore,  the  record  supports  "a  net  loading  of +.2  %"  in  order  to  recoup  amounts  paid 
to  the  Insolvency  Fund.  See  November  14,  1997  cover  letter  from  Mahler  and  attached 
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Direct  Testimony. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53 A,  the  full  record 
of  this  proceeding  demonstrates  that  the  net  loading  of +.2  %  to  recoup  amounts  paid  to 
the  fund  is  reasonable  and  not  excessive.  This  finding  shall  be  applied  in  accordance  with 
and  consistent  with  the  reasoning  and  analysis  presented  within  this  decision. 
I.  ARAP: 

The  SRB  has  proposed  that  the  All  Risk  Adjustment  Program  ("ARAP")  be 
eliminated.  This  is  a  program  approved  some  years  ago  by  the  Division  and  in  effect  ever 
since.  The  WCRB's  filing  reflects  its  continuance. 

The  SRB  has  indicated  that  ARAP  should  be  disapproved  because  it  was  not 
actuarially  re-justified  in  the  WCRB's  filing  under  consideration  in  the  hearing.  In  this 
instance,  however,  the  SRB  has  failed  to  sufficiently  present  the  kind  of  actuarial 
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Since  these  filings  are  addressed  favorably  herein,  this  Decision  need  not  opine  on  arguments 


concerning  the  allegedly  "deemed"  nature  of  the  first  filing. 
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testimony  that  might  support  discontinuation  of  a  previously  approved  program.  While 
the  issues  raised  by  the  SRB  may  well  be  worthy  of  favorable  consideration  in  another 
proceeding,  the  record  in  this  hearing  is  not  sufficiently  developed  to  accept  its 
recommendation  to  discontinue  ARAP. 
J.  Premium  Discounting: 

The  SRB  has  moved  to  restore  the  premium  discounts  previously  accepted  before 
their  1990  elimination.  See  1990  Rate  Decision,  G90-36.  The  SRB's  proposal  suggests 
that  continuing  the  present  rule  under  which  discounts  are  not  available  is  inherently 
unfair. 

The  views  expressed  in  the  Commissioner's  1990  Decision  include  emphasis  on 
public  policy  concerns  and  account  for  the  effect  of  elimination  of  the  discounts  on  pool 
risks.  Among  other  things,  the  decision  pointed  out  that,  based  on  the  amount  of  annual 
premium  per  insured,  the  significant  number  of  small  pool  risks  were  not  eligible  for 
premium  discounts  even  before  discounts  for  pool  risks  were  eliminated.  The  same  type 
of  eligibility  criteria  would  apply  again  today  to  pool  risks  if  the  premium  discount 
program  were  to  be  reinstated.  The  decision  also  indicated  that  larger  pool  risks  that 
would  lose  the  premium  discount  would  be  able  to  offset  the  effect  of  losing  the  discounts 
by  availing  themselves  of  another  rating  plan,  the  Quality  Loss  Management  Program 
(QLMP),  also  then  being  approved  for  the  first  time.  The  QLMP,  of  course,  remains  an 
approved  and  active  program. 

Overall,  the  decision  in  Docket  G90  -  36  evaluates  numerous  factors  and  reflects  a 
careful  approach  that  bespeaks  concern  for  the  appropriateness  and  fairness  of  its  impact 
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on  pool  risks  of  different  sizes,  as  well  as  a  concern  for  the  health  of  the  market.  The 
record  of  this  proceeding  does  not  provide  sufficient  evidence  to  conclude  that  the 
Commissioner's  carefully  considered  1990  decision  to  eliminate  premium  discounts  in 
the  pool  should  be  reversed  at  this  time.  Accordingly,  the  present  rule  will  be  continued. 
K.  The  Proposed  Residual  Market  Surcharge: 

The  WCRB  has  proposed  that  a  10  %  surcharge  be  imposed  on  all  risks  in  the 
assigned  risk  pool.  The  surcharge,  it  is  contended,  would  constitute  a  permissible  and 
appropriate  risk  classification,  resulting  in  rates  for  risks  both  in  and  out  of  the  pool  that 
would  be  more  closely  aligned  with  loss  costs.  G.L.  c.  152,  §  65C(2)(g)  is  cited  as 
support  for  the  proposed  surcharge. 

Section  65C(2)(g)  permits  the  Commissioner  to  "establish  rating  plans  which 
reasonably  estimate  the  additional  risk  of  business  in  the  reinsurance  pool."  This 
authority  was  granted  as  part  of  a  series  of  workers'  compensation  reforms  enacted  by 
Chapters  398  and  399  of  the  Acts  of  1991,  and  is  just  one  of  a  list  of  steps  that  §  65C(2) 
states  the  Commissioner  "may  take."  The  discretion  to  take  or  not  take  these  enumerated 
steps,  including  the  establishment  of  a  special  pool  rate,  is  left  to  the  Commissioner. 
Section  65C(2)(g)  itself  does  not  express  a  preference  for  or  against  implementation  of  a 
special  pool  rate,  including  the  type  of  surcharge  proposed  in  the  current  filing. 

It  is  now  several  years  since  the  enactment  of  Chapters  398  and  399.  As  the 
present  record  shows,  the  premium  volume  and  percentage  of  the  total  market  in  the 
assigned  risk  pool  are  each  considerably  smaller  than  they  were  when  the  reform  laws 
were  passed.  During  the  past  period  of  very  high  assigned  risk  pool  premium  volume  and 
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market  share,  the  Commissioner  did  not  exercise  discretion  to  employ  a  special  pool  rate. 
The  discretionary  authority  for  such  a  rate  was  conferred  in  a  time  of  crisis  to  enable 
responses  to  the  conditions  of  that  crisis  but  was  never  so  used.  Therefore,  it  is  not,  as  a 
practical  matter,  necessary  to  invoke  this  authority  now:  apparently  the  crisis  has  passed 
and  the  assigned  risk  pool  has  shrunk  considerably.  Premium  volume  in  the  pool  has 
now  declined  to  levels  well  below  those  targeted  by  §  65C. 

The  limited  record  of  this  proceeding  does  not  afford  a  sufficient  basis  to  invoke 
the  discretionary  authority  to  impose  a  remedy  (a  special  pool  rate)  to  respond  to  market 
conditions  that  are  very  substantially  different  (and  better)  than  the  conditions  that  gave 
rise  to  the  grant  of  authority  to  apply  that  remedy.  The  record  does  not  indicate  a 
sufficient  basis  to  change  the  policy  that  has  been  in  place  since  the  authority  for  a  special 
pool  rate  was  conferred.  That  policy  has  relied  on  market  forces  and  other  mechanisms 
and  incentives  to  achieve  the  desired  substantial  reduction  in  the  size  of  the  pool,  without 
use  of  a  pool  surcharge.  Since  the  goal  of  pool  reform  and  reduction  has  been 
dramatically  advanced  without  imposing  a  surcharge  on  pool  risks,  it  is  not  indicated  at 
this  time  and  on  this  record  that  a  change  to  the  present  policy  should  occur. 

It  has  been  argued,  in  addition,  that  there  should  be  incentives  for  certain  pool 
risks  to  seek  voluntary  coverage,  and  that  a  pool  surcharge  would  be  such  an  incentive. 
As  the  decision  in  Docket  G90-36  pointed  out,  the  lack  of  premium  discounts  in  the  pool, 
and  their  presence  in  the  voluntary  market  (a  status  confirmed  by  this  decision  today) 
affords  such  an  incentive.  Other  incentives  to  move  to  the  voluntary  market  also  exist, 
such  as  the  availability  to  voluntary  risks  (but  not  to  pool  risks)  of  downward  rate 
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deviations. 

L.  Effective  Date 

The  parties  have  presented  differing  positions  on  the  effective  date  of  any  rate 
decrease  ordered  within  the  instant  Decision.  The  WCRB  has  presented  an  effective  date 
of  February  14,  1998  for  any  proposed  decrease.  The  SRB  has  maintained  that  any 
decrease  should  be  made  retroactively  to  January  1,  1998.  Any  decision  on  the 
appropriate  effective  date  of  any  decrease  must  be  predicated  upon  the  statutory  grant  of 
authority  to  the  Commissioner. 

The  record  is  capable  of  varying  interpretations  as  to  what  transpired  between 
May  29,  1997  when  the  Commissioner  ordered  the  WCRB  to  make  a  workers' 
compensation  rate  filing  by  June  30,  1997  and  August  14,  1997  when  the  WCRB  finally 
did,  in  fact,  make  such  a  filing.  It  is  clear,  however,  that  the  Commissioner  has  full 
authority  to  order  such  a  filing  to  be  made  every  two  years  or  on  "any  additional  date  that 
the  commissioner  of  insurance  may  designate."  See  G.L.  c.  152,  section  53A(2).  It  is 
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also  clear  that  the  filing  ultimately  made  was  made  pursuant  to  the  same  section    and  a 
hearing  was  held  within  sixty  days  of  the  filing. 

This  hearing  concluded  on  January  5,  1998  and  Final  Briefs  of  the  parties  were 


The  relevant  language  of  subsection  (2)  was  added  by  Chapter  398  of  the  Acts  of  1991.  Prior  to  the 
enactment  of  Chapter  398,  Section  53A  required  filings  only  every  two  years.  The  Legislature  correctly 
gave  the  Commissioner  tools  to  effectuate  rate  decreases  on  a  more  timely  basis  than  under  the  prior 
version  of  Section  53A.  It  should  be  noted  that  the  Commissioner  may  exercise  her  full  authority  to 
require  such  a  filing  be  made  by  the  date  designated  in  future  years.  See,  e.g..  G.L.  c.  152,  sections  52C 
and  52E.  This  does  not  connote  that  no  other  enforcement  mechanisms  may  also  be  available  to  the 
Commissioner  in  each  particular  circumstance. 

This  Decision  also  states,  with  vituperation,  that  the  WCRB  could  have  made  a  filing  -  whether  in 
"place-holder"  form  or  detailed  -  in  the  time  ordered  by  the  Commissioner  and  amended  that  filing  with  more 
detailed  evidence  later.  The  WCRB's  refusal  to  do  so  is  acknowledged  with  both  distress  and  a  clear  notation 
that  the  next  example  of  such  behavior  should  spur  the  Commissioner's  prompt  corrective  action. 
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received  on  February  2,  1998.  Both  parties'  positions  make  it  clear  that  "already 

effective  premiums"  are  excessive.  See,  e.g..  WCRB  Filing  (advocating  11.1  % 

decrease). 

(8)  If,  after  the  conclusion  of  a  hearing  on  classification  and  premiums 
pursuant  to  subsection  (2),  the  commissioner  of  insurance  determines  that 
any  already  effective  premium  is  excessive,  he  shall  order  a  specific 
decrease  in  that  premium  to  be  effective  six  months  from  the  date  of  the 
insurance  company  or  rating  organization  filing  under  consideration.  He 
shall  order  a  specific  decrease  irrespective  or  [sic]  whether  any  insurance 
company  or  rating  organization  has  filed  for  a  decrease  in  any  premium 
rate. 

G.L.  c.  152,  §53A(8). 

The  statute  is  clear  on  its  face.  Regardless  of  when  a  filing  was  initially  ordered,  the 
commissioner  "shall  order  a  specific  decrease  in  that  premium  to  be  effective  six  months 
from  the  date  of  the  insurance  company  or  rating  organization  filing  under  consideration." 
See  id.  There  is  no  statutory  consideration  of  "starting  the  clock"  when  a  filing  is  ordered 
within  the  precise  statutory  framework  for  rate  decreases  -  the  operative  date  is  six  months 
from  the  date  of  filing. 

This  statutory  guideline  appears  even  more  clear  in  light  of  case  law  and  Division  of 
Insurance  precedent.  See  Associated  Industries  of  Massachusetts  v.  Commissioner  of 
Insurance.  403  Mass.  37,  45  (1988)  (noting  general  nature  of  insurance  rate  making);  see 
also  Automobile  Insurers  Bureau  of  Masachusetts  v.  Commissioner  of  Insurance.  425 
Mass.  262,  266  (1997)  (retroactive  rate  making  authorized  when  not  "tinkering"  with  a 
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The  SRB  has  not  convincingly  demonstrated  that  the  WCRB  "waived"  its  right  to  an  effective  date  other 
than  January  1,  1998  through  filing  or  advancing  arguments  with  a  January  1,  1998  effective  date  since  the 
WCRB  did  not  express  an  opinion  as  to  the  effective  date  in  the  event  its  filing  was  disapproved  until  Final 
Briefs  were  received. 
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faulty  rate  prediction).  See  also  generally  1987  Decision  at  13-14  (construing  section 
53A(8)  consistently)."    Accordingly,  the  effective  date  of  any  decrease  ordered  pursuant  to 
this  Decision  shall  be  February  14,  1998  at  12:01  a.m. 

Pursuant  to  Massachusetts  General  Laws  chapter  152,  section  53 A,  the  full  record 
of  this  proceeding  demonstrates  that  the  effective  date  of  the  intended  decrease  shall  be 
February  14,  1998  at  12:01  a.m.  This  finding  shall  be  applied  in  accordance  with  and 
consistent  with  the  reasoning  and  analysis  presented  within  this  decision. 
IV.  Disapproval  of  WCRB  Filing  and  Order: 

Pursuant  to  Massachusetts  General  Laws  chapter  152.  section  53  A,  the  full  record 
of  this  proceeding  demonstrates  that  the  filing  of  the  WCRB  contains  "proposed 
classifications  or  premiums"  which  severally  are  "excessive,"  "unfairly  discriminatory  for 
the  risks  to  which  they  apply"  and  are  outside  a  "'range  of  reasonable"  for  the  reasons 
expressed  within  this  Decision. 

Since  there  has  been  "a  conclusion  of  a  hearing  on  classifications  and  premiums" 
and  "the  commissioner  of  insurance  determine[d]  that  any  already  effective  premium  is 
excessive,"  the  commissioner  shall  order  a  specific  decrease  in  that  premium  to  be 
effective  six  months  from  the  date  of  the  date  of  the  insurance  company  or  rating 
oganization  filing  under  consideration."  G.L.  c.  152,  section  53A(8).  See  also  1987 
Decision  at  16.  Accordingly  and  as  noted  previously,  the  specific  decreases  ordered 
herein  shall  be  effective  on  and  after  February  14,  1998  at  12:01  a.m. 

The  full  record  of  this  proceeding  indicates  that  the  overall  average  decrease  in 


This  decision  opines  merely  on  the  applicability  of  a  retroactive  date  in  this  specific  case  and  leaves  open 
the  question  of  whether  other  evidentiary  records  may  be  capable  of  requiring  such  retroactivity  on  their  given 
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existing  workers'  compensation  insurance  rates  shall  be  a  21 . 1  %  decrease.  Consistent 
with  this  decrease  and  the  corresponding  analysis  contained  within  the  Decision,  the  D- 
Ratios  to  be  used  in  the  Experience  Rating  Plan  for  new  and  renewal  policies  effective  on 
and  after  February  14,  1998  shall  be  the  values  currently  in  effect.  The  Expected  Loss 
Ratios  to  be  used  in  the  Experience  Rating  Plan  for  new  and  renewal  policies  effective  on 
and  after  February  14,  1998  shall  be  calculated  by  applying  the  reciprocals  shown  on 
page  1255  of  the  WCRB  Filing,  multiplied  by  1.06,  to  the  average  rates  by  class 
produced  by  the  Decision.  This  decrease  is  consistent  with  and  shall  be  made  in 
accordance  with  the  entire  set  of  findings  contained  within  the  Decision.""  In  the  event 
that  issues  were  not  litigated  or  substantively  addressed  within  the  Decision,  the 


facts. 

Any  proposed  refiling  by  the  WCRB  in  response  to  this  Decision  will  not  be  entertained  in  light  of  the 
clear  statutory  framework  for  establishing  a  specific  rate  decrease  six  months  from  the  date  of  the  original 
filing  at  issue.  As  a  matter  of  reiteration,  this  Decision  and  the  plain  language  of  the  guiding  law  simply  do 
not  contemplate  a  further  time  period. 
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particular  positions  adopted  within  the  WCRB  filing  in  these  regards  hold  true.  See,  e.g. 
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SRB  Final  Brief  at  81;  see  generally  Ex.  3.      This  is  consistent  with  the  positions 


advocated  by  the  SRB  and  the  WCRB  in  this  regard. 


Michael  T.  Caljouw,  Esq. 
Presiding  Officer 


AFFIRMED  this  J_6_  day  of  February,  1998 


.uthardt 
Commissioner  of  Insurance 
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This  presumption  shall  not  set  any  precedent  in  future  rate  hearings  that  uncontested  issues  shall  be 
presumed  to  be  reasonable.  Rather,  each  future  proceeding,  as  always,  shall  be  analyzed  in  the  context  of 
each  record  presented. 


32 


